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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
CONSOLIDATED URANIUM MINES, 
INC., a corporation, 
Plaintiff 
-vs.-
TAX COMMISSION OF THE STATE 
OF UTAH, 
Defendant 
DEFENDANT'S BRIEF 
STATEMENT OF FACTS 
Case No. 
8339 
The Consolidated Uranium Mines, Inc. a Nevada Cor ... 
poration, entered into a Lease Agreement with the owners 
of certain mining claims on the 11th day of May, 1950, 
which agreement granted to Consolidated rights to enter 
upon and to extract the minerals which might be found 
to be present on the demised property. (T ... 50) This lease, 
together with all the rights therein vested in Consolidated, 
is still in full force and effect and was so during all of the 
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years intervening. (T ... 4 3) Further, the record discloses 
that the rights granted to Consolidated have not, by it, 
been modified nor assigned, transferred, sold, leased or 
conveyed in any manner. (T ... 43) 
Subsequent to acquisition of the property, certain drill ... 
ing and exploratory work was pursued both by Consoli ... 
dated and the United States Government to determine 
the extent of the ore bodies present and to determine the 
most feasible expeditious, and economic method of extract .. 
ing or removing any of the metals found. The Atomic 
Energy Commission was quite intent upon obtaining pro .. 
duction from the claims owned by Consolidated and, ap .. 
parently, there was considerable controversy between all 
of the parties concerned as to the best method to be em ... 
played in removing the ore which had been blocked out as 
a result of the drilling program. (T ... 34) For example, the 
"shaft method" of removing the ore was considered. 
(T ... 33) This technique involves the sinking of a central 
hole or shaft to a depth which would be equal to the 
depth of the average ore level. From this central shaft or 
hole, passageways or tunnds would be run to, each of the 
individual ore bodies. Removal of the ore then takes place 
from these tunnels or passageways to the central shaft 
after which it is elevated to the surface for transmission to 
the smelter or buying station. The second method which 
was strongly considered and the method which was more 
feasible than the "shaft" in the estimate of Mr. Walter 
Daye, Consolidated's former Superintendent, was that 
called a "drift." (T ... 33) This method is accomplished by 
commencing at a point on the sloping surface terrain 
approximately at a level roughly equivalent to the elevation 
of the ore and thence running a central tunnel or passage .. 
way on a horizontal plain into the general area of the ore 
from which other passageways and tunnels can be extended 
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o the numerous ore bodies. Extraction then takes place 
rom the ore bodies out through the central tunnel. The 
bird method which was considered and the method final .. 
y employed by Consolidated was that of sinking individual 
'shafts" to each ore body and removing the ore by way 
>f each of these individual shafts. (T ... 24) This method 
tllowed for the removal of the closely located masses of 
>re from the contiguous claims without the necessity of 
;vithdrawal from a central shaft or central drift. The ore 
nasses were located in close proximity with the surface 
md allowed for separate shallow ·shafts which reached the 
)re horizon approximately 108 feet down. (T ... lS) This, 
~conomically speaking, was a more satisfactory method 
:han the central shaft or drift methods which had been 
1nder consideration. (T ... 24) 
The Commission, pursuant to legislative directive, has 
personally viewed the premises owned and operated by 
Consolidated. Its mine is located on the South slope of 
femple Mountain, an outstanding mass of rock on the 
;outheast edge of the San Rafael Swell in Emery County. 
fhe uranium ore occurs in a formation known as the 
Mossback Member of the Chinle, a bedded deposit lying 
norizontal or nearly horizontal in that region, and occurs 
ln irregular masses within the bedding. The ore deposit 
was originally opened up by running drifts or tunnels as 
neretofore described from outcroppings in the low cliffs 
o.ear the base of the mountain (some owners are still using 
this method) but as the land levels off somewhat above 
the vein it was found more economical in places to sink 
;hafts to bodies of commercial ore which had previously 
)een located by drilling. 
The mineralized area now being mined has been re ... 
ported by the company to encompass 200 acres, an area 
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not much larger than a quarter mile square. The occur.-
rence of the ore on Consolidated's property is in irregular 
masses (or possibly channels) and is quite similar to other 
metal mines in the Bingham, Park City and similar areas, 
except that in Consolidated Uranium's Temple Mountain 
Mine the ore bodies lie in closer proximity to each other. 
In other mines the ore bodies are separated by long 
stretches of barren or slightly mineralized rock, ranging 
from a few hundred feet to more than a mile, often with 
many adits or tunnels and sometimes without underground 
connections of workings. 
As stated above, Consolidated elected, after extensive 
inquiry, to operate these claims by sinking individual shafts 
to the ore bodies. Approximately three years after the 
properties were acquired, Consolidated entered into "oper .. 
ating agreements" with certain individuals for the extrac.-
tion of the uranium ore from the claims owned and held 
by it. (T.-58) The operating agreements are characterized 
by Taxpayer's Exhibit A and apparently went into effect 
during 1953. These agreements characterized Consolidated 
as the "company" and the individuals who were to do the 
extracting as the "contractors." (T.-58) The contractors 
covenanted, among other things, to enter upon the pre.-
mises owned by Consolidated and to extract the Uranium 
ore located upon certain designated units. Consolidated 
was to sink the shafts, furnish exerything of a permanent 
nature in the mine, provide for transporting the ore to 
the buying station and, upon receiving payment from the 
government, after deducting transportation costs, to dis.-
tribute one.-half of the proceeds of the ore to the contrac.-
tor. (T.-30) (T.-64) 
We would like to point out that the record is silent 
tnsofar as the relationship of the Taxpayer with the Atom.-
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ic Energy Commission or the United States Government 
is concerned--either contractual or otherwise-and we 
therefore have presumed that ·such relationship could only 
be characterized as one of seller and purchaser. (T.-64) 
Under the foregoing facts, the State Tax Commission 
requested Consolidated to make a return for Mine Occu.-
pation Tax purposes based upon the statutory gross income 
received by Consolidated for the year 1953. Consolidated 
refused to make such a requested return or to file any 
reports with the Commission whatsoever. Thereafter, the 
Commission, pursuant to legislative directive, proposed a 
deficiency in the sum of $25,000, which would be the tax 
upon an income of $2,500,000. However, this assessment 
was later modified to be based on taxable income totaling 
only $1,028,328.00, which resulted in a tax of $10,283.28, 
or one percent of the taxable income, the taxpayer having 
thereafter duly filed its reports. 
The assessment against Consolidated was made under 
Sec. 59.-5.-67 U.C.A. (1953), pertinent provisions of which 
follow: 
"Except as herein otherwise specifically pro.-
vided, every person engaged in the business of 
mining or producing ore containing gold, silver, 
copper, lead, iron, zinc or other valuable metal in 
this state shall pay to the ·state of Utah an occupa.-
tion tax equal to one per cent of the gross amount 
received for or the gross value of metalliferous ore 
sold which tax shall be in addition to all other taxes 
provided by law. Said tax shall be delinquent on 
the first day of June next succeeding the calendar 
year when the ore or metal is sold. 
"The basis for computing the occupation tax 
imposed by this act for any year shall be as follows: 
" (a) If the ore or metals extracted is sold under 
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a bona fide contract of sale the amount of money 
or its equivalent actually received by the owner, 
[lessee] , contractor, or other person operating the 
mine or mining claim from the sale of all ores or 
metals during the calendar year less a reasonable 
cost, if any, of transporting the ore from the place 
where mined to the place where, under the contract 
of sale, the ore is to be delivered .... In the event 
of controversy the tax commission shall have power 
to determine the reasonable fair cash value of the 
ore. 
"An annual exemption from the payment of 
the occupation tax imposed by this act upon 
$50,000 in gross value of [ore] shall be allowed 
to each person, provided but one exemption shall 
be allowed for one claim or group of claims operat .. 
ing under one ownership as a mine." 
Consolidated has contested the foregoing amount as 
their tax base, and now contends that the tax assessed is 
in error. 
ARGUMENT AND AUTHORITIES 
POINT 1. 
THE GROUP OF CLAIMS OWNED BY CONSOLI .. 
DATED ARE OPERATED BY IT AS A "MINE" AS PRO .. 
VIDED IN SECTIONS 59 .. 5 .. 66 and 67, UTAH CODE ANNO .. 
TATED (1953), AND CONSOLIDATED IS, THEREFORE, 
THE ONLY ENTITY AGAINST WHICH THE MINE oc .. 
CUPATION TAX CAN BE ASSESSED. 
Consolidated has taken the position that the group of 
contiguous claims which they hold under an assignment 
of lease dated in 1950 are in fact sixteen individual mines 
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as distingushed from one mine. The effect of Consoli.-
dated's position in this regard would be to allow Consoli.-
dated to apply the statutory $50,000 exemption to the 
income derived during the year of computation from each 
of the units to arrive at the basi:s upon which the rate 
of one percent (1%) is applied as a Mine Occupation Tax. 
In other words, Consolidated contends that the total group 
of contiguous claims held by it under lease is not operated 
under one ownership as a mine, but that each of the 16 
individual units are operated pursuant to a "sub,;lease" 
and thus constitute sixteen mines, and, therefore, that each 
unit is entitled to a $50,000 exemption from the Mine 
Occupation Tax. 
The Tax Commission, on the other hand, contends 
that the contracts with the operators of the individual 
units should be characterized as creating each individual 
unit operator as an independent contractor, and not as a 
sublessee of the individual units; that all of the contiguous 
claims held by Consolidated are centrally directed and 
operated by Consolidated under the contractual relation.-
ship with the individual operators as a single "mine" with.-
in the meaning of the statute; and that by reason thereof, 
Consolidated is the taxpayer and is entitled to but one 
rather than sixteen exemptions of $50,000 each. 
Initially, therefore, the differences between the two 
divergent positions must be resolved on a factual basis first, 
as to who owns and operates the property and second, as 
to what constitutes a "mine" for mine occupation tax 
purposes. 
(1) Who owns the property? 
Consolidated contends that it has sublet the property 
to the individual operators. We draw the Court's atten .. 
tion to the following: 
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(a) The operators in the agreements are referred to as 
''contractors.'' 
(b) The agreement on Page 3 recites as follows: 
"(e) The Company holds the Mine or premises 
to which this Agreement relates under Lease, and 
while such Lease is now in good standing and its 
terms will not expire until after the expiration of 
this Agreement, including the one renewal, the 
Company cannot warrant or guarantee the con .. 
tinuance of such Lease in good standing nor can 
it warrant or guarantee its Lessor's Title. The Com .. 
pany agrees, however, to pay all royalties due its 
Lessors and otherwise keep the Lease in good stand .. 
ing, and to defend its interests in such Lease or its 
Lessors interests, against adverse claimants, by pros .. 
ecuting and/or defending any title actions to courts 
of last resort, and to this extent thus protect the 
Contractor, but, in the event such Lease should be 
cancelled prior to the expiration of this Agreement, 
after the Company has exhausted its legal remedies 
of protection, the Company shall not be liable to 
the Contractor except for payments to the Con .. 
tractor as provided in Schedule 'C' on ore mined 
and shipped by said Contractor prior to cancella .. 
tion of the Lease." (Emphasis added) 
(c) The operators do not claim title to the ore which 
they extract, according to the testimony of Walter 
Daye, one of the individual operators. 
(d) Ore payments are received by the operator from 
Consolidated and not from the purchaser, the 
Atomic Energy Commission. 
(e) Permanent improvements, shafts sunk prior to the 
entrance of the individual operators, and trans .. 
portation charges are arranged by and charged in 
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the first instance to Consolidated, rather than to 
the operators. 
(f) The agreements between Consolidated and the in .. 
dividual operators are for work only and do not 
contemplate the transfer of any of the leasehold 
interests from Consolidated to the individual oper.-
ator. 
We sincerely believe that there are no facts in the testi.-
mony of the witnesses for Consolidated, or in the terms 
of the agreements between Consolidated and the individual 
operators, which support even remotely the contention of 
Consolidated that the agreement constitutes a "sublease." 
On the other hand, the evidence is everwhelmingly to the 
effect that the agreements betwen Consolidated and the 
individual operators are simply for work and labor to be 
performed by the individual independent contractors. 
It appears self.-evident, therefore, that the contiguous 
claims under consideration in this matter are owned and 
controlled exclusively by Consolidated and that the indivi.-
dual independent contractors have no title in the ores or 
claims whatsoever and have merely agreed to perform the 
work of extracting the ores found on the property for a 
return equal to a percentage of the net mill proceeds. 
(2) Who is "operating" the property? 
Consolidated has contended that the individual inde.-
pendent contractors are the "operators" of the property 
rather than Consolidated. We draw the Court's attention 
to the following: 
(a) All of the exploration of the property was done by 
either Consolidated or the United States Govern.-
ment. 
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(b) Consolidated does exploration work ahead of the 
actual extraction of the ore. 
(c) Consolidated made the election as to the method 
to be pursued to extract the ore from the claims. 
(d) Consolidated sinks all of the individual shafts. 
(e) Consolidated furnishes everything that is of a per--
manent nature in the mine, in addition to some of 
the other equipment used. 
(f) Consolidated elected to enter into the work agree--
ments with the various individual contractors who 
actually extract the ore. 
(g) Consolidated can require certain work to be done 
in which instance it pays for such work. 
(h) Consolidated retains all of the development allow--
ance paid by the United States Government. 
(i) Consolidated owns all of the ore extracted. 
(j) All of the Atomic Energy certificates are issued 
in the name of and the ore is purchased from 
Consolidated. 
(k) All of the transportation or haulage contracts run 
to Consolidated only. 
(1) The individual contractors look to Consolidated 
for payment for their services and to no other 
entity. 
The foregoing indicates how tenuous is Consolidated's 
position that the individual contractors are the "operators" 
of the contiguous claims owned by Consolidated. In a very 
broad sense, any employee of a mining company could be 
considered as the "operator" of a mine, when such em.-
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ployee is actually engaged in extracting the ore. By the 
same token and based on the same logic, the individual 
contractors have employees themselves who are physically 
removing the ore from the property of Consolidated and 
who could, therefore, in a sense be said to be the "opera .. 
tors." However, in keeping with the general policy of 
strictly construing tax eruptions (2 Cooley on Taxation 
Sec. 672), we believe that the phrase "operator" as used in 
Section 59.-5.-67, Utah Code Annotated (1953) was not 
intended to have such a broad and unlimited application, 
but should be interpreted, as it has been interpreted for 
the previous twenty years, to apply to the person or firm 
having the ultimate and general control of the extraction 
process. Here Consolidated has retained control of all the 
final and ultimate decisions in regard to its properties, the 
methods of extracting the ores contained thereon and the 
individual contractors whom Consolidated allows to work 
on the premises. Incidental and immaterial activities are of 
course carried on by others in the mining process on Con.-
solidated's properties in an identical manner as in the other 
mines located within the State of Utah. 
As such, and in light of the relationship between Con .. 
solidated and the "contractors, the Commission has found 
as a matter of fact that Consolidated is the "operator" of 
its p r o p e r t i e s. Consolidated, on the other hand, has 
pointed to no fact, nor could it point to a fact which, in 
common sense or logic, would support a contention that 
Consolidated is not the "operator" of its claims. 
(3) What is a "mine"? 
We must apologize to counsel and the court on this 
point, for we cannot comprehend Consolidated's conten .. 
tion as to the coverage or scope of the word "mine". The 
testimony of Consolidated's expert engineer, Wesley Moul .. 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
12 
ton, appears to be, as set forth on pages 8 and 9 of Consoli .. 
dated's brief, that the ore encompassed by a "mine" in .. 
eludes only that portion of the claims which can be 
operated from a single shaft. Then, Consolidated quotes 
from Nephi Plastering and Manufacturing Company vs. 
Juab, 33 Utah 114, 93 Pac. 53, wherein the court states 
that the legal meaning of the word was controlling, and 
that a mine was " ... the place where minerals were found, 
and soon came to be used as an equivalent of 'vein,' 'seam,' 
'lode,' or to denote an aggregation of veins, and under cer .. 
tain circumstances, to include quarries and minerals ob .. 
tained by open workings." 
It, therefore, appears to us that Consolidated merely 
presents a contradictory, confusing and inconsistent mean .. 
ing of the term "mine" and, as such, their brief is ex .. 
tremely unhelpful and elusive on this point. 
Since the Mine Occupation Tax was enacted in 1919, 
the Tax Commission has often been faced with the prob .. 
lem of defining a mine. The commission attempted to get 
the Utah Supreme Court to define the term in Mammoth 
City vs. Snow, 69 Ut. 204, 253 Pac. 680. However, the 
court held that both parties in that case had agreed upon 
a definition. Following this case, in 1937, the Tax Com .. 
mission administratively limited the term "mine" to con .. 
stitute only "the mining claims owned by any individual 
or corporation within any one mining di.s.trict and operated 
as a unit." This definition has been adhered to and strictly 
followed in the assessing of the Mine Occupation Tax for 
all of the ensuing years. Here, all of the mining claims 
owned by Consolidated included in the proposed assess .. 
ment are located in the "Temple Mountain Mining Dist .. 
rict"-a mining district being a general area designated 
by the mining industry. As such, the proposed assessment 
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strictly conforms to the Commission's procedures for the 
past twenty years, which procedure has been found to be 
acceptable by our legislature and is a proven, workable 
and practical rule for the Tax Commission and the mining 
industry to follow. Of course, it is a common rule of law 
that the application of an administrative interpretation 
of a statute over a substantial period of time, which is 
not upset by the legislature, is deemed to be the intended 
construction of the words employed by the legislature. 
Jackson Land & Livestock Co. vs. State Tax Commission, 
______ Ut. ______ , 259 P.2d. 1084, 1086; In re Cowan's Estate, 
98 Ut. 393, 397, 99 P.2d 605, 607. 
In addition to the foregoing rule long adopted and 
applied by the Tax Commission, we would like to indicate 
to the court the anomalous and impractical rule pro--
pounded by Consolidated. To reiterate, Consolidated con--
tends that each shaft dropped into the ground constitutes 
a separate and distinct mine. As pointed out in the state .. 
ment of facts, the beddings of ores found on Consolidated's 
claims in the Temple Mountain Mining District lie only 
approximately 100 feet below the surface. It was found 
more economical, after substantial and lengthy study of 
all mining methods, to extract this ore, not from a central 
shaft or drift but, by reason of the ore's proximity with the 
surface, to drop the individual shafts. If the Tax Commis--
sion were to allow a $50,000 exemption for each 100 foot 
hole placed in the ground on the properties of Consoli--
dated, what type of rule could be applied as to open 
pit workings where the entire extractive process em--
ploys no shafts whatsoever? What deduction should be 
allowed the operators of a placer mine? In addition, a cen--
tral shaft or drift method could have been used by Con--
solidated as evidenced by the considerations given to those 
methods by the government and Consolidated. 
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We feel that the Court should give studied considera .. 
tion to interpreting the statute so as to effect a practical 
administrative procedure. In light of the many and varied 
mining methods employed in the State of Utah, the legis .. 
lature must have had in mind the definition adopted by 
the Tax Commission for the word "mine" and certainly 
would not have intended a definition contingent upon the 
method used by the mine operator, or which would lend 
itself to tax inequity by a mere change in the method of 
operation. Here, all of the claims owned by Consolidated 
lie in a single unit within the limits of the Temple Moun .. 
tain Mining District, and as such the Commission in its 
findings should be supported by the Court in determining 
that all of the 16 shafts used by Consolidated in extracting 
its ores should be deemed to be one "mine" only and, 
therefore, that Consolidated should be entitled to only one 
exemption of $50,000, rather than to sixten exemptions 
totaling $800,000. 
POINT II 
THE COMMISSION COULD ONLY LAWFULLY USE 
CONSOLIDATED'S PRODUCTION FIGURES FOR THE EN .. 
TIRE YEAR OF 1953 AS THE BASIS FOR THE TAX IM .. 
POSED. 
This court is already familiar with the fact that the 
Mine Occupation Tax has as its base the gross income 
received by the taxpayer for the year preceding the year 
in which the tax is assessed. As such, it is a tax for the 
privilege of occupying a mine in the State of Utah for the 
taxable year based on the income received from that mine 
during the preceding year. Since the Atomic Energy Act 
was enacted in 1946, and up to and including October 1, 
195], certain exemption privileges were granted to the 
Atomic Energy Commission under Section 9 (b) of the 
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Atomic Energy Act ( 42 U.S.C.A. Sec. 1809 (b)), the per.-
tinent portion of which reads as follows: 
". . . The Commission, and the property, ac.-
tivities and income of the Commission, are express.-
ly exempted from taxation in any manner or form 
by any State, County, Municipality, or any Sub.-
division thereof." 
Subsequently the Supreme Court of the United States in 
the case of Carson vs. Roane~Anderson Co., 342 U.S. 232, 
interpreted Section 9 (b) so as to exempt from state taxa.-
tion certain activities of private contractors done in behalf 
of the Atomic Energy Commission. The Roane~Anderson 
case grew out of the attempt of the State of Tennessee to 
impose a sales tax upon goods sold to a private company 
under contract with the Atomic Energy Commission to 
manage the town of Oak Ridge, Tennessee, and to impose 
a use tax upon goods which were sold to a company 
operating facilities of the Atomic Energy Commission 
there to produce fissionable materials. The Supreme Court 
ruled that the taxes were in conflict with the provisions 
of Sec. 9(b) (and therefore were invalid), since it was a 
tax upon the activities of the Commission, even though 
those activities were carried on by independent contractors 
hired to perform managerial functions for the Atomic 
Energy Commission. 
Thereafter Sec. 9 (b) was amended effective October 
1, 195J, eliminating the extension of the exemption privi.-
lege and allowing state taxation of activities performed 
by persons other than the Atomic Energy Commission it.-
self. 
Consolidated, apparently in reliance on the Roane~ 
Anderson decision, supra, contends that its income re.-
ceived from January 1, 19_5!, to and including the 30th 
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day of September, 1953, should be excluded from the 
Mine Occupation Tax base. To support this position Con .. 
solidated would have to show facts in the record which 
characterize its relationship with the Atomic Energy Com .. 
mission substantially similar to that of the Roane .. Ander ... 
son Co. We respectfully submit that Consolidated has 
made no record whatsoever which discloses for the bene .. 
fit of this court or the Tax Commission any relationship 
with the Atomic Energy Commission other than that of 
a "Buyer" and "Seller". Nevertheless, to an s we r the 
plaintiff's brief, we believe an explanation will aid the court 
to see the complete irrelevancy of this basis for exemption. 
A careful reading of the case discloses that it was the 
attempt of the State of Tennessee to impose a tax upon a 
private company under contract with the Atomic Energy 
Commis'sion to manage facilities owned by the Atomic 
Energy Commission. The tax was invalidated by the Su· 
preme Court. The Court held that the state could not im .. 
pose a tax upon that company in view of Sec. 9 (b) because 
to do so would be tantamount to a tax by the state upon 
the activities of the Atomic Energy Commission. It would, 
therefore, appear that the original purpose of Sec 9 (b) 
was to provide for payments in lieu of taxes on facilitie·s 
and activities of the Commission, whether the facilities 
are managed by the government directly or through a pri .. 
vate contractor. 
Here, Consolidated is not managing property or facili .. 
ties of the Commission. It is a private corporation, not 
under any obligation to produce ore and is operating for 
its own benefit under a privilege given by the government 
which allows it to extract from the earth ores bearing 
minerals reserved to the use of the United States. Here, 
the relationship is only that of buyer and seller. 
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Furthermore, the mine occupation tax is by its very na..-
ture a license tax. As such it is paid in advance for the privi..-
lege of carrying on mining activities in the state, during the 
year of the assessment. The taxpayer's production figures 
for the preceding year are used only as a basis for comput ... 
ing the amount of the tax to be imposed for the privilege of 
carrying on mining activities in the state of Utah during 
the year of payment. It therefore follows that any supposed 
exemption for 1953 has no relevancy for taxes imposed 
for 1954 and should not be injected into this matter. 
REPLY TO ARGUMENT OF THE TAXPAYER 
We have heretofore pointed out that Consolidated's 
interpretation of the Mine Occupation Tax would allow 
a $50,000 exemption for each of the sixteen shafts sunk 
in the ground. This, of course, is not per se objectionable 
and regardless of the outright representations of counsel 
to the contrary, the Tax Commission ha's acceptably in..-
terpreted this tax for the past twenty--four years-as evi--
denced by the fact that only three cases have been reviewed 
by this court in this entire period. We might add that the 
definition of the term "mine" has never been before this 
court heretofore. 
Nevertheless, such a definition, when applied to exist--
ing situations, is ridiculous. As herein pointed out, this 
state has a dynamic and diversified mining industry. Many 
methods of extracting these profits from nature are present--
ly being employed which do not employ "shafts" in any 
degree. For instance, other than for exploratory core drill ... 
ing, Kennecott Copper's extractive process occurs exclu ... 
sively by machinery scraping or digging or dozing off 
the surface exposed ore. The removal of nearly all of the 
pyrites from Iron Mountain in Iron County is accom--
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plished in a similar manner. And, placer mtntng occurs 
entirely on the surface but with the aid of water. Even in 
Consolidated's field, uranium is being extracted in many 
instances through "open pit" techniques. How will the 
Commission assess "shafts" in these instances? The answer, 
obviously, requires a degree of common sense-the defini.-
tion which has been used for many years and which has 
been accepted by the mining industry certainly was the 
legislative intent in this instance-as a matter of law. 
Further, we believe that counsel characterize's the agree .. 
ment which Consolidated has with its contractors as a 
"sublease" purely in jest. Any superficial reading of the 
exhibit will disclose that the operators are truly independ .. 
ent contractors. In addition, Section 59 .. 5.-67, U.C.A. 1953, 
requires that the tax be paid on the " ... gross amount re .. 
ceived for . . . ore sold . . . . " Here, only Consolidated 
receives payment-only Consolidated owns the ore-and 
the contractors, tenuous as the relationship is, only receive 
in substance, compensation for whatever extractive efforts 
they may perform. 
Counsel, in addition, makes a great deal out of the 
fact that his interpretation of Title 42 U.S.C.A. Sec. 1805, 
reserves title to fissionable ore deposits in the United States 
government. This section reads as follows: 
"(7) Reservation of deposits in public lands. 
All uranium, thorium and all other materials de .. 
termined pursuant to paragraph ( 1) of this sub .. 
section to be peculiarly essential to the production 
of fissionable material, contained, in whatever con .. 
centration, in deposits in the public lands are re .. 
served for the use of the United States subject to 
valid claims, rights, or privileges existing on August 
1, 1946." (Emphasis added.) 
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The statute above quoted obviously reserves the use 
and not the title in uranium to the United States govern.-
ment as contended by counsel. As such, any argument 
based on a reservation of title to uranium in the United 
States government lacks substance, ignores the statute-
and, frankly, leaves the title to the extractions taken from 
these claims precisely as contended by the Commission-in 
Consolidated. 
Under Point II, counsel contends that the Commission 
never, prior to the amendment to Sec. 9 (b) of the Atomic 
Energy Act of 1946, attempted to tax Consolidated. Of 
course, this argument impresses only because of its fala.-
ciousness. The immediate reply is that if Consolidated had 
complied with the laws of the State of Utah, it would have 
been promptly submitting its reports and supporting the 
institutions of government which create, foster and sup.-
ply it with so many tax supported facilities, rather than 
using its failure to comply with the law as argument to 
support an exemption. Tax administrators cannot keep tab 
on every new enterprise from the moment of inception-
they must rely in part on the integrity and honesty of these 
entities. 
Nevertheless, it appears from the record that Con--
solidated did not engage the contractors to extract the 
ore from its claims until 1953-the year which is the base 
for this tax. It therefore would appear that the question 
and argument is really moot anyway, inasmuch as the Com.-
mission had no base before 1953 upon which the tax could 
be equitably and lawfully imposed. Consequently, any con.-
struction placed upon Sec. 9 (b) by necessity had to arise 
the year following its amendment insofar as this tax is 
concerned. 
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CONCLUSION 
We are of the considered opinion that the solution of 
the issues in this case must be based essentially upon the 
practicalities with a judicious eye on all of the segments 
of the mining industry in this state. As such, we believe 
the tried and equitable rule applied in this case, and long 
ago adopted by the Commission, acceptably effects the 
legislative intent and should be judicially affirmed by this 
learned court. 
Respectfully submitted, 
C. PRESTON ALLEN, 
REX W. HARDY, 
BEN E. RAWLINGS, 
Attorneys for Defendant 
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